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By Marc James Ayers

btaining a stay pending either an
appeal or consideration of a peti-
tion for an extraordinary writ
can be essential to successfully pursuing
relief from Alabama’s appellate courts.
Of course, without a stay, the prevailing
party cai act to enforce a judgment,
which can be problematic for the losing
party.! In certain circumstances, the fail-
ure to obtain a stay pending appeal can
even render an appeal moot.?

While the general procedures for
obtaining a stay pending appeal are fairly
clear, the applicable standards for when a
stay is proper are not necessarily so. The
intent of this article is to briefly outline
the procedures and applicable standards
that are and should be followed in seeking
a stay pending an appeal, and to address a
unique case that has caused some dis-
agreement in the federal courts: when a
stay is proper pending an appeal from a
denial of a motion to compel arbitration.

Procedures for obtaining a
stay pending appeal

Except where provided by statute?® the
procedures governing stays pending appeal
are found in Rule 62 of the Alabama Rules
of Civil Procedure and Rule 8 of the
Alabama Rules of Appellate Procedure?
As indicated in those rules, many stays
pending appeal are not discretionary; they
depend only on whether a party has prop-
erly submitted a supersedeas bond
“approved by the clerk of the trial court,
payable to the appellee (or to the clerk or
register if the trial court so directs), with
condition, failing the appeal, to satisfy
such judgment as the appellate court may
render.”” “The purpose of the supersedeas
bond is to maintain the status quo between
the partics pending an appeal. It ensures
that the party who has obtained a judg-
ment will not be prejudiced by a stay of
execution of the judgment pending the
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final determination of an appeal.” Posting a supersedeas bond
does not waive an argurnent on appeal that the trial court lacked
jurisdiction.”

As set forth in Rule 8, Ala. R. App. P, a party is entitled to a
stay pending appeal of a money judgment if the party executes a
proper supersedeas bond in an amount “equal to 150 percent of
the amount of the judgment if the judgment does not excead
$10,000, or 125 percent if the judgment exceeds $10,000,”

If the judgment appealed from is “[flor the payment of money
and also for the performance of some other act or duty, or for
the recovery or sale of property or the possession thereof,” then
the appeliant is entitled to a stay pending appeal when he exe-
cutes and submits a bond in the amount of what would be
required for the money judgment itself, plus an additional
amount “as the trial court may in writing prescribe.”

If the judgment appealed from is “[o]nly for the performance
of some act or duty, or for the recovery or sale of property or
the possession thereof,” then the appellant is entitled to a stay
upon the execution and submission of a bond in an amount “as
the trial court may in writing prescribe.”°

Although the trial court has discretion in determining the
proper bond amount with respect to non-money judgments,
under Rule 8 the trial court generally has no discretion as to set-
ting bonds on money judgments." However, the Alabama
Supreme Court has recognized one narrow exception to this
principle, now known as the “Ware exception.” As explained by
the court, the Ware exception allows a trial court to avoid the
strictures of Rule 8 if an appeliant makes a satisfactory showing
that he does not have the funds to satisfy the Rule 8 bond
requirements:

In Ware v. Timmons, case no. 1030488, in response to a
motion to suspend the requirement of Rule 8(a)(1), this
Court issued an order in which it recognized a narrow
exception to Rule 8. In that case, this Court directed the
trial court to accept “the maximum bond obtainable, based
on the appellants’ entire net worth and available insurance
coverage. . . .” The Ware exception is now recorded in the
Committee Comments to Rule 8(a) and (b}, Adopted
Jannary 12, 2005. The Comments note that the modifica-
tion to the supersedeas bond requirement in Ware was
derived from this court’s authority under Rule 2(b), Ala.
R.App. P, to suspend a rule of procedure for “good cause
shown,”!2

An appellant seeking a stay should first apply to the trial court
if “practicable,”’® and then to the appellate court if necessary.
‘When a stay is sought from an appellate court, the party should
explain that a stay could not be obtained from the trial court,
explain why a stay is appropriate and include the pertinent parts
of the record:

The motion [for a stay] shall show that application to the
trial court for the relief sought is not practicable, or that
the trial court has denied an application, or has failed to
afford the relief which the applicant requested, with the
reasons given by the trial court for its action. The motion
shall also show the reasons for the relief requested and the
Tacts relied upon, and if the facts are subject to dispute the
motion shall be supported by affidavits or other sworn
statements or copies thereof. With the motion shall be
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filed such photocopied parts of the record as are relevant.
Reasonable notice of the motion shail be given to all par-
ties. The motion shall be filed with the clerk of the appel-
late court,'

The appellate court may condition a stay upon the giving of a
bond or other security.®

Applicable standards for obtaining a dis-
cretionary stay on appeal—and why there
are no Alabama appellate decisions

regarding such stays

Many often wonder why there are no Alabama appellate deci-
sions setting forth a standard for acquiring a stay pending appeal
in those cases not specifically delineated in Rule 8, such as stays
sought along with a petition for a writ of mandamus.' These
stays do not depend solely on the posting of a bond, but are dis-
cretionary in the nature of an injunction. The reason for the lack
of published precedent is because the Alabama appellate courts
resolve stay motions and certain other matters on a separate
docket before the appeal is resolved (in the Alabama Supreme
Court, this is referred to as the “miscellaneous docket™)."”
Therefore, these stays are granted or denied by order of the
appellate court and not by published opinion.

The common practice in crafting an argument as to why a
stay is appropriate in these circumstances is to follow those
standards set forth in federal decisions.'® In the federal courts,
whether a stay pending appeal is appropriate usually depends
upon a balancing of some or all of the following factors: “(1)
whether the stay applicant has made a strong showing that he is
likely to succeed on the merits; (2) whether the applicant will be
irreparably injured absent a stay; (3) whether issuance of the
stay will substantially injure the other parties interested in the
proceeding; and (4) where the public interest lies.”'® The test is
not intended “to be reduced to a set of rigid rules,” and,
accordingly, “the nature of the showing required to justify a stay
pending appeal may vary with the circumstances presented.”?!
For example, the Eleventh Circuit has held that a stay pending
appellate review can be warranted where there exists only “a
substantial case on the merits when a serious legal question is
involved” and.*the balance of equities weighs heavily in favor
of granting the stay.”"?

Stays pending the appeal of a denial of a

motion to compel arbitration

A unique situation arises when an appeal is taken from a trial
court’s denial of a motion to compel arbitration. Orders granting
or denying motions to compel arbitration are appealable as a
matter of right.2* However, no Alabama appellate decision
addresses whether a trial court must stay further proceedings
during the appeal of a denial of such a motion,

In Alabama, “the general rule is that a trial court is divested
of its jurisdiction during a pending appeal.”* Accordingly,
“while an appeal is pending, the trial court can do nothing in
respect to any matter or question which is involved in the
appeal, and which may be adjudged by the appellate court,”
During an appeal of its judgment or order, “a trial court may
proceed in matters that are entirely ‘collateral’ to the appeal,”®
A denial of a motion to compel arbitration is a ruling that it is




for the court, rather than an arbitrator, to hear and rule on the
claims at issue. Therefore, it would seem that proceeding to trial
would not be collateral to the denial, but would be purely
dependent on its correctness, Moreover, allowing a trial court to
proceed to trial during the appeal of its dental of a motion to
send the claims to arbitration would undermine the point of
arbitration in the first place, which is to provide a fast and effi-
cient method of resolving disputes.” It would appear, then, that
under Alabama law a stay of further proceedings would be
required upon the appeal of a trial court’s denial of a motion to
compel arbitration.

This is precisely the conclusion reached by the majority of
federal circuit courts of appeal that have addressed the issue—
including the Eleventh Circuit. In addition to the Eleventh
Circuit, the Third, Seventh, Tenth, and D.C. (and perhaps the
Federal) circuits hold that stays pending appeal are mandatory
following the denial of a motion to compel arbitration unless it
can be shown that the appeal is frivolous.? Underlying this
holding is the jurisdictional principle noted above that “{tlhe
only aspect of the case involved in an appeal from an order
denying a motion to compel arbitration is whether the case
should be litigated at all in the district court. The issue of con-
tinued litigation in the district court is not collateral to the ques-
tion presented by an appeal. . . .”* As the Seventh Circuit put it,
“[wlhether the case should be litigated in the district court is not
an issue collateral to the question presented by an appeal . . .; it
is the mirror image of the question presented on appeal.”™

Furthermore, these courts have recognized that if litigation is
allowed to continue even though a party has appealed an order
denying arbitration, then the purposes of arbitration will be
completely frustrated:

By providing a party who seeks arbitration with swift
access to appellate review, Congress acknowledged that
one of the principal benefits of arbitration, avoiding the
high costs and time involved in judicial dispute resolution,
is lost if the case proceeds in both judicial and arbitral
forums. If the court of appeals reverses and orders the dis-
pute arbitrated, then the costs of the litigation in the dis-
trict court incurred during appellate review have been

wasted and the parties must begin again in arbitration. . . .
'Thus, the underlying reasons for allowing immediate
appeal of a denial of a motion to compel arbitration are
inconsistent with continuation of proceedings in the dis-
trict court, and a non-frivelous appeal warrants a stay of
those proceedings.

Two federal circuit courts of appeal—the Second and the
Ninth-—have endorsed the contrary view that stays pending
appeal of a denial of a motion to compel arbitration are not
required.*> However, the majority rule, which one noted com-
mentary has approved as “the sounder approach,”™ appears to
accord more fully with Alabama law concerning the transfer of
Jurisdiction between the trial and appellate courts and the pur-
poses of arbitration. AVA
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the time period for redemption set by the court elapsed without having been stayed};
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