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Employers and Civil Penalties for Not Providing
ERISA Plan Documents

By: J.S. “Chris” Christie, Jr.

In Mondry v. American Family Mut. Ins. Co., 557 F.3d 781, 795-803 (7t Cir. 2009), the Seventh Circuit
of Appeals held that a plaintiff could claim ERISA statutory civil penalties from the employer based
on the failure to produce documents that the employer never had in its possession. This decision
should serve as a wake up call for employers as to their duties to respond to ERISA plan participants’
requests for employee benefit plan documents.

Pursuant to ERISA § 104(b)(4), 29 U.S.C. § 1024(b)(4), the administrator of a plan must provide
a plan participant certain documents when the participant requests the documents in writing.
Congress gave teeth to this disclosure requirement by providing a statutory claim for civil penalties
to claimants. Under ERISA & 502(c)(1)(B), 29 U.S.C. § 1132(c)(1)(B), a plan participant can sue an
administrator who, within 30 days of the request, fails to provide requested plan documents. By
regulation, the maximum penalty under § 502(c)(1) is $110 per day. 29 C.F.R. § 2575.502¢-3.

Prior to Mondry, federal courts had held that only the administrator as defined in ERISA § 3(16)
(A), 29 U.S.C. § 1002(16)(A), can be liable under § 502(c)(1) for civil penalties, rejecting arguments
that other parties, including insurance companies and claims administrators, can be held liable
for failing to provide a participant with the plan documents. See, e.g., Thorpe v. Retirement Plan
of Pillsbury Co., 80 F.3d 439, 444 (10 Cir.1996) (“ERISA requires plan administrators to respond to
informational requests by plan participants. ... Such causes of action may be brought only against
designated plan administrators, rather than against the plan itself or the employer.... The language
of [§ 502(c)] ... is unambiguous and admits of no other interpretation.”).

For single employer plans, the “administrator” definition almost always results in the employer
being the plan administrator, because the employer is the plan sponsor and the plan documents
usually donotname anotherentity as the plan administrator. See ERISA §3(16)(B), 29 U.S.C.§ 1002(16)
(B) (defining the term “plan sponsor” as being the person who established or maintains the plan as
the employer). Therefore, for most employers’ benefit plans, ERISA places both the duty to provide
plan documents and the liability for failing to provide plan documents on the “administrator” and
that administrator is the employer.

The Seventh Circuit’s recent Mondry opinion illustrates a problem that can arise when a claimant
seeks penalties under § 502(c) penalty. In Mondry, the disability insurer for the employer’s plan
denied the plaintiff’s claim for disability plan benefits, expressly relying on the insurer’s internal
guidelines. For sixteen months, the plaintiff asked the employer, which was the plan administrator,
and asked the insurer, which was the claim administrator, for those guidelines. When the relevant
documents were finally produced, it was “patently clear that the provisions of these documents
were inconsistent with” the governing plan language and the insurer as claim administrator had
inappropriately denied the claim. The plaintiff then filed suit for § 502(c) penalties against the
employer and the insurer.

First, the Seventh Circuit held that only the employer as the administrator, not the insurer who
was the claim administrator, could be liable under § 502(c) for statutory penalties. As to internal
guidelines used by the disability insurer to decide the claim, the Seventh Circuit held that the
employer as the plan administrator could be liable under § 502(c) for not furnishing the guidelines.
The Seventh Circuit “assume[d], without deciding, that had the [insurer as claim administrator]
privately relied on the [guidelines] as reference materials to guide its interpretation and application
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of the plan language, these documents would not have
come within the scope of § 104(b)(4)]” Mondry, 557 F.3d at
799. Finally, the Court ruled that “when a claims administrator
expressly cites an internal document and treats that document
as the equivalent of plan language in ruling on a participant’s
entitlement to benefits, the administrator renders that
document one that in effect governs the operation of the plan
for purposes of [§ 104(b)(4)], and production of that document
is required.” Id. at 801.

The Mondry court recognized that a “final wrinkle here is
that [the claim administrator] rather than [employer as the
plan administrator] had possession of the [guidelines], and
yet the [claim administrator] was not the plan administrator
with the statutory obligation to produce plan documents.”
Id. Moreover, the employer attempted to obtain a copy of
the guidelines from the claim administrator, but was told that
the guidelines were a “proprietary document” that the claim
administrator was unwilling to produce. Id. The Seventh
Circuit stated that “[alny dilemma this may have posed for the
[employer as plan administrator] did not excuse its statutory
obligation to” the plaintiff. Id. at 802. Accordingly, the Court
remanded the case to the district court “with directions to
enter summary judgment in favor of [the plaintiff and for]
determination of the appropriate amount of the penalty.” Id.
at 803.

In summary, unless another entity is named as the plan
administrator, employers with ERISA plans must respond to
plan participants’ requests for plan documents. Employers are
not relieved of liability just because an insurer or some other
third party actually has the plan documents and the employer
does not have them. If an employer does not have requested
plan documents, it needs to obtain them to avoid ERISA
statutory penalties.
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Worker’s Compensation
Retaliation

By: Keith S. Anderson

There may have been many times as an employer or
manager when you have wanted to terminate a particular
underperformingemployee, orwould have atleastliked to have
the option of termination, but you know that the employee is
out on worker’s comp leave. Your antennas immediately go
up, however, as a savvy employer in our employer-beware-
litigious-society that he or she may be protected by worker’s
compensation retaliation laws. You keenly spotted the issue,
as almost all states have some type of retaliation law to protect
those filing worker’s compensation claims. But the existence
of those laws may not be the end of the story, and just because

an employee has filed a worker’s compensation claim does
not mean they are immune from any employment action. The
Eastern District of Tennessee recently dismissed an employee’s
lawsuit who claimed retaliation for the filing of her worker’s
compensation claim because she was re-assigned to kitchen
duty, but was not terminated in Smith v. Rivermont Care &
Rehabilitation Center, 2010 WL 376612 (E.D. Tenn. Jan. 25,
2010). The court held that Tennessee’s law against retaliation
only prohibits termination. The case illustrates that retaliation
laws, found in either statute or court cases, vary from state to
state, so it is important you have a firm grasp on the specific
statutes in each state where you are located, as well as the fact
that a termination may still be viable for alternative reasons.

Some state statutes have narrow language that only
prohibits discharge of the employee as a result of the filing of
the worker’s compensation claim. Such statutes would read
that “no employer shall discharge an employee for the filing
of a claim” In those jurisdictions the only conduct that will
come under scrutiny would be an actual termination. In other
states, though, the language is broader, reading something
like “any employer who discharges, threatens to discharge,
or in any manner discriminates against an employee” who
has filed claim. Notably, California and Texas has this type of
broad coverage for an employer. In those states, employment
actions such a demotion or altering schedules or reducing
benefits could potentially violate the statute. In other states
still, the prohibition of workers compensation retaliation is not
found in a statute, but rather has been created in the courts
as a public policy exception to the standard employment at
will status for employees. Courts, however, are reluctant to
expand their rulings beyond the direct retaliation context of
termination, and, thus, the application of those case will be
construed narrowly, as shown by the Smith v. Rivermont Care
case mentioned earlier. And then are a few states that do not
have prohibition against terminating an employee for the
filing of worker’s compensation claim, either via statute or a
court case.

Additionally, in almost every jurisdiction, the burden
of proof for such a retaliation claim rests squarely on the
employee. He or she has to show that the termination was
a direct result of the claim being filed. Thus, there may be a
factual dispute on the actual reason for the termination- i.e.
the filing of the claim or poor performance, poor attendance,
reduction in force, etc. Under normal circumstances where
the employment at will concept applies, an employee can be
terminated for a good reason, a bad reason, or no reason at all.
The filing of that worker’s compensation claim, however, may
give an employee added protection — you need to cognizant
of that fact when making decisions.

Finally, you may ask “well, I'm not firing him because he
filed a claim, I'm firing him because he has not been at work for
six months and our policy says if you are gone for six months
you will be terminated” In most states, an employer might
have legitimate grounds to discharge based on a neutral
absence-control policy. There are some states, however, that
have statutes that prohibit a termination if the employee has
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been out on worker’s compensation leave. Another similar principle is terminating someone who went out on worker’s comp and
the injury they sustained prevents them from doing their job—you are not terminating them because they filed a claim, you are
terminating because he cannot perform his job. Although a termination in these situations due to leave exhaustion or for injury may
be permissible as far as worker’s compensation is concerned, they may be prohibited under the federal Americans with Disablities
Act. Under the ADA options for a reasonable accommodation, such as extending the leave, or in the case of a permanently restricted
employee looking for an open alternative job, will have to be evaluated before termination.

Claims of worker’s compensation retaliation will invoke nuances with each state’s laws. If you have a prospective termination
that involves an individual with a recently-filed worker’s compensation claim, take time to consider how that termination will stand
up when scrutinized, but do not immediately waive the white flag as there may be viable options to support the termination.
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